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EDITORIAL NOTES. 


One of the stirring civil questions (which, of course, has more or 
less of politics in it), now disturbing some of the good people of this 
state, is whether those second class counties that have adopted the pro- 
visions of the reduced membership act, known as the Strong act, of 1902 
(P. L. 1902, p. 65), have been acting legally or not in availing them- 
selves of the provisions of the act. It is needless to say that the ques- 
tions involved are sure to be quite technical. The main contention, of 
course, will be whether or not the original act as it has been amended, 
applies now to counties of the second class. There have been several 
amendments to the act and to the title of the act, but the one of 1908 
(P. L. 1908, p. 269) is the one around which the whole trouble hinges. 
The original section one in the act of 1902 was brief, simply providing 
that in counties having populations as designated, the membership of the 
Boards of Chosen Freeholders shall be such and such a number, rang- 
ing from nine to three, the office to be held for two years. The amend- 
ment of 1908 classifies counties on the same basis, but alters the terms 
of freeholders in counties which had already adopted the provisions of 
the act, as well as those which should thereafter adopt it; and then there 
is this little proviso at the extreme end of the section: “provided, how- 
ever, this act shall not apply to counties of the second class.” Whether 
this addenda was a small joker inserted by some legislative member in- 
tending it to apply only to the supplementary act, so to save second 
class counties from having the tern.s of the freeholders altered to one, 
two and three years, instead of straight terms, or whether it was intended, 
according to its natural import, to make the entire original act inapplic- 
able to counties of the second class, is a matter of construction. It has 


.been held in opinions communicated to one or two of the boards in sec- 


ond class counties by ex-Justice Collins and ex-Attorney-General Carter, 
that the proviso named does effectually cut out counties of the second 
class from the operation of the original act, and that consequently small 
boards of freeholders elected last November in several counties are not 
lawfully elected boards. If this be true, members in old boards who hold 
over must continue in office. It is a situation which ought to be relieved 
very promptly by a test case in the Supreme court. 





It will readily be seen that the freeholder act 6f 1908 has been first 
drawn as an amendment without the proviso attached, and then some 
legislator has had the proviso tacked on, regardless of the fact that it 
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nullifies in toto various clauses of the section. Second class counties are 
those having a population of between 50,000 and 200,000. The section 
distinctly calls for smaller boards of five or seven members in cown- 
ties between 50,000 and 200,000 population, and afterwards gives their 
terms. Then comes a long proviso that the act shall not apply at all to 
“counties of the second class,” which embraces those of precisely that 
population. Of course, it is bad legislation, probably ignorant legisla- 
tion, but the question is how the Courts will construe the matter. Where 
there is doubt and the people have voted to adopt the original act, cer- 
tainly there is an added argument to construe the measure accordingly. 





We have not seen the full report of the State Commissioner of 
Charities, but it is stated that he recommends certain reforms, one of 
which is the abolition of county jails and the substitution of houses of 
detention and work houses. Without doubt there must be some reform 
in this direction before long, for it is notorious that county jails can- 
not reform offenders, but do often confirm them as criminals, because 
they are kept in idleness and are placed in company with other criminals 
who are worse than themselves. The problem is an important one, and 
it remains to be seen whether the Legislature is yet ready to bring about 


a substantial change. 





Can an Acting-Governor of the state sign a commission as of a 
previous date, on which previous date the Governor was himself filling 
the office? It has not seemed to us that there was any occasion for doubt 
about the matter, but our cautious Secretary of State applied to 
the Attorney-General for an opinion and received it. The case was that 
of the commission of the Sheriff elected in Passaic county, where there 
had been a delay in the issue of the commission, because of a recount 
of votes under order of court. In his opinion Attorney-General Wilson 
said: “The question, therefore, which presents itself for solution is 
whether the commission should bear the date on which it is issued, or 
the thirteenth day of November last, the date on which Mr. Radcliffe 
ordinarily would have assumed the exercise of the functions of his office, 
except for the recount ordered by the Justice of the Supreme court. 
As you are aware, the Constitution provides that sheriffs shall be elected 
for a term of three years. The Constitution further provides, in article 
VII., section 2, paragraph 11, that ‘the term of office of all officers elected 
or appointed pursuant to the provisions of this Constitution, except as 
herein otherwise directed, shall commence on the date of their respective 
commissions, but no commission for any office shall bear date prior to 
the expiration of the term of the incumbent of said office.’ I also under- 
stand that Hon. John D. Prince, President of the Senate, and who is 
now exercising the office of Governor during the absence of Governor 
Wilson, was not, in fact, exercising the powers and duties of the Gov- 
ernor on the thirteenth of November last, the date on which the com- 
mission ordinarily would have issued, and this raises the question as to 
whether the President of the Senate may now sign such a commission. 
In my opinion, the commission should be dated on the thirteenth of 
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November last, that being the date, as I am advised by you, on which 
the term of Mr. Radcliffe ordinarily would have commenced, and that 
the commission should now be signed by Senator Prince in virtue of the 
power conferred upon him by the Constitution to exercise the preroga- 
tives of the office of Governor. I suggest that upon your records in 
your department you note the actual date upon which the President of 
the Senate actually signed the commission. I cannot advise the sign- 
ing of the commission nunc pro tunc, for the reason that the President 
of the Senate, although President of the Senate on the thirteenth, ult., 
was not performing the duties of Governor. It seems to me clear, how- 
ever, that the time having arrived when the officer is entitled to his 
commission, the same should be issued and signed by the person who is 
exercising the office of Governor.” 





HON. ALVAH A. CLARK~-SOME POINTS IN HIS CHARACTER. 


Another of the prominent and self-made lawyers of this state has 
joined the great majority, and after but a brief illness—ex-Congressman 
Alvah A. Clark, of Somerset county. 

Mr. Clark’s successful career as an attorney was in no wise due to 
natural advantageous circumstances, nor to special opportunities of edu- 
cation. His early life was spent in a small town, and his parents were 
possessed of only moderate means. Had he possessed the customary 
ambition, or, rather, want of ambition, of his general school comrades, 
he would never have been heard of outside of his immediate neighbor- 
hood. But, somehow, he became possessed with a desire to do some- 
thing and to be somebody, and he plodded industriously, and gradually 
carved out for himself success and a name. It is an instructive lesson. 
A young man may use his environments at and after schooldays to keep 
on a dead level, or to sink below it; or he may use it to get on in the 
world and push upward to a great goal. It is well when he feels within 
him that— 

**Men may rise on stepping stones 
Of their dead selves to higher things.”’ 
Unfortunately the few do this, the many not. 

The wide state acquaintance of Mr. Clark, his long career of nearly 
fifty years at the Bar, his general success in his calling, of themselves 
justify a more extended notice of him that the customary obituary (to 
be found on another page), or than is given herewith, but he clearly 
had some special characteristics that ought not to be passed by unnoticed. 

To refer again to his schooldays, with which in a general way the 
writer is familiar, it is quite evident that the lack of a college educa- 
tion, which seems not to have been within his reach, was almost counter- 
balanced by an unusual opportunity to acquire knowledge from rare 
teachers. The public school he attended, though called an Academy, was 
small, but its one teacher, Arthur B. Noll, whose memory as an in- 
structor is still treasured fondly by scores of successful men and women, 
was peculiarly fitted to impart education to his pupils. He could arouse 
the dormant energy of a lad if anybody in the world could, and, as a 
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result, a coterie of young boys, of whom Mr. Clark was one, grew up 
in that neighborhood, in an almost out-of-the-way corner of Hunterdon 
county, and became imbued with the spirit of ambitious young men, thirst- 
ing for professional careers. The history of that school in the fifties 
shows what one teacher may do, if he is a born instructor. Not one, 
nor a dozen, but probably several dozen of men and women who have 
honored their county and state were enrolled as pupils of that “Academy,” 
which has existed and thrived from about 1807 to the present time, it is 
hoped with vigor unabated. 

Mr. Clark’s next instructor was the late Rev. Dr. William W. 

Blauvelt, whose classical school held in his own parsonage house at 
Lamington, Somerset county, was one of the same kind, though of lesser 
range in extent of service, as the Finley school at Basking Ridge, so cele- 
brated early in the last century. The aphorism that Mark Hopkins at 
one end of a log and a student at the other end would mean more to 
the latter than a whole college course, might well be applied to a student 
under Dr. Blauvelt. It is a matter of local history and local pride that 
Dr. Blauvelt “turned out” some splendid young men from his classes, 
and he always looked upon Mr. Clark as one of his bright and interesting 
“boys.” 
So we have these simple factors in the making of a successful pro- 
fessional man: first-class teachers training the student’s mind in classes 
so small that individual influence is directly received by the student; an 
eager mind; an ambitious temperament; self-reliance. Mr. Clark had 
nothing more upon whiich to base his future hopes; he needed no more. 
They brought him success. 

In seeking for an office in which to study law, the one of Hon. 
John C. Rafferty, near his own home, was the most natural one, and 
in it Mr. Clark spent about two years—1860-62. Mr. Rafferty was not 
a great lawyer, but he had certain qualities of manner, one of which, 
at least, must have impressed itself upon his students—his unusual affa- 
bility. Courtesy was a first law with him. Every impulse of the man 
seemed to be kindly, generous, yet, withal, dignified. His removal to 
Flemington necessitated a change in student relations, and Mr. Isaiah 
N. Dilts, of Somerville, was then selected as Mr. Clark’s preceptor. 
Mr. Dilts, also, was singularly kind to his pupils, and was a gentleman 
of the old school. His classical learning was wide-reaching and exact. 
He had a fine literary taste. He was thorough in his examinations, 
and a student in his office could not well shirk his duties and remain 
there. 

Mr. Clark was admitted to the Bar in 1864—over forty-eight years 
ago. He had the good sense to begin his practice directly among his own 
friends and neighbors. They may have distrusted his abilities, but 
they understood his metal, and soon all the difficult cases of his vicin- 
ity were in his hands. Of course, he could not always win, but he 
became so influential with Justices of the Peace juries that the side 
opposed to his clients, if extremely anxious to succeed, would go a 
long distance to secure the best other jury lawyer obtainable, and some- 
times two of them, to break down his case. There were famous trials 
in those days before Justices of the Peace, and, as a schoolboy of the 
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same place, the writer can recall many a hard-fought battle in the room 
used as a jury room in the town tavern in New Germantown. There 
Mr. Clark, J. Newton Voorhees, Abraham V. Van Fleet, Bennet Van 
Syckle, John T. Bird, George A. Allen, and similar hard jury fighters 
examined and cross-examined witnesses and made stirring speeches, such 
as thrilled the bystanders and excited the whole community. It was 
fine practice ground for all these attorneys, some of whom were in 
their prime, and several of whom were to be highly honored in later 
years. 
In 1867 Mr. Clark removed to Somerville, and soon purchased what 
had formerly been the residence of Hon. George H. Brown, a Justice of 
the Supreme court, and next to the residence and office of Mr. Dilts. Ever 
since then, Mr. Clark had his office on that property, and for many years 
he resided there. Then he changed his residence to the handsome stone 
house erected by him on Mountain avenue, on a large area of land, which 
he beautified year after year, and where he lived when the final summons 
called him from his labors. 

It is not the writer’s intention to follow Mr. Clark’s career step by 
step. The leading events of his life appear in the obituary printed in 
its usual place. It will suffice here to notice certain characteristics of the 
man which may have lessons in them for younger members of the Bar. 

It pays professional men to be courteous. Mr. Clark was the soul 
of courtesy, and by it he always won friends. He must have had thou- 
sands of acquaintances in his own county, and other hundreds outside, 
and we have never heard him spoken of as other than affable on all occa- 
sions in every intercourse with them, whether as clients, friends, or 
acquaintances. By it he won business, won regard, won success. Call 
it “suavity” or “politeness,” or what one will, it counted, as it always 
does. This, as much as anything else, drew to his office many students, 
to whom he was always most considerate and helpful. In addressing 
the court his manners were always on this order. He never over- 
stepped the limits of true courtesy. Not that he was devoid of all temper, 
but it was well controlled. 

He was punctilious in keeping engagements, and punctual in paying 
his pecuniary obligations. Many lawyers allow bills to run on for 
months; they are even callous as to duns. Mr. Clark drew his check 
for accounts almost on sight. 

He studied his cases with true diligence. His office work was la- 
borious, and he never shirked it. At the same time it did not trouble 
him that friends called to take up valuable time when he was so en- 
gaged. He always permitted, almost seemed to welcome, interruptions. 
His cordiality was just as pronounced at those times as at others. He 
never shut himself up against callers, but rather enjoyed them, regard- 
less of their business or want of business. 

He necessarily made at times, in both legal and political matters, some 
enemies, but he invariably won back their friendship. Instance after 
instance could be cited where men who had fought him with rancor in 
the political field became his clients and warmest of friends afterward. 
The writer remembers one conspicuous case of many. Mr. Clark was 
a candidate for Congress, and the friends of another candidate used all 
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their speeches and efforts, including most bitter published statements, to 
defeat him. Later one of these men had the misfortune to become 
indicted. He asked Mr. Clark to defend him, and he at once over- 
looked all previous personal attacks and became his counsel. He for- 
gave injuries easily ; he was too much of a gentleman not to do so. 

His word to other lawyers was his bond. No written agreement 
was necessary to make him do what he verbally agreed to do, or to con- 
cede. Of too few lawyers can this be truthfully said. 

A great dea! could be said of Mr. Clark’s influence in his county 
from a political standpoint, but there are those who know more about 
this than the writer. He always disclaimed leadership, and yet that 
he did exert more influence in his party in his county—the Democratic— 
than any other man in it, goes without saying. The only office for 
which he ran was that of Congressman, and he succeeded in securing 
his first term against opposition both in his own party and in the 
regular opposing party, and in the second running opposition nearly 
vanished. His record in Congress was never attacked; it seems to have 
been clean and honorable. That he had ambitions for certain high state 
offices has been stated, and is more than probable, but on the whole 
he appears to have been well content with the usual life of a busy law- 
yer, and of his profession he never expressed himself as tired. 

There was at least one other strong factor of popularity—it ought 
to be a more common virtue—which inhered in Mr. Clark’s nature; 
it was that of being as attentive to the interests of the poorest as to 
those of the richest clients. Generous, always, in his purse to those who 
needed his help, he was equally generous of his time as a lawyer in 
taking care of those clients who sought his counsel and aid in litigated 
matters, but who had little with which to pay him. He forgave many 
a debt of this kind which could not be paid without entailing suffering. 

There is one monument which, so long as it stands, will be con- 
sidered in a peculiar sense as representing Mr. Clark’s efforts and per- 
sistence. He was persistent—always persistent in endeavoring to carry 
forward something near to his heart. In this case it was the new Somer- 
set county courthouse. On behalf of the Bar of his county and for 
himself he urged the destruction of the old and the erection of the new 
marble courthouse. The members of the Board of Chosen Freeholders 
were in no hurry to grant the request, but he was at them in season and 
out of season, and finally accomplished his purpose. It was a necessity 
for the county, and no one now begrudges the money spent. He watched 
its plans, guided them, and saw their completion; and as long as the 
white blocks of that building stand up in their beauty, silhouetted against 
the sky, as long as the new courthouse is a source of pride to the citizens 
of Somerset, so long will it be acknowledged to be a memorial to the 
strenuous persistence and personal influence of this now deceased leader 
of the Somerset county bar. A. V. D. H. 





In Stern v. Paper, 28 Am. B. R. 592, the Circuit Court of Appeals 
for the Eighth Circuit holds that a guarantor, an indorser, an ac- 
commodation maker, or a surety, on the obligation of a bankrupt, is 
a creditor within the meaning of section 60b of the Bankruptcy Act. 
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HOW MAY THE STATE CONSTITUTION 


HOW MAY THE STATE CONSTITUTION BE ALTERED ? 


Ex-Justice of the Supreme Court Bennet Van Syckel gave out last 
month his views on amending the Constitution of this state, in reply to 
a question stated at the beginning of his opinion. The full text is as 
follows: 

“Question: Can the Legislature of this state provide for a change 
in the state constitution, except in the manner now prescribed by the 
Constitution ? 

“In pursuance of an act of the Legislature, passed February 23, 
1844, delegates were elected to a convention to prepare a constitution for 
the government of this state, and for submitting the same to the people 
thereof for ratification or rejection. 

“The Constitution framed by that convention, and ratified by the 
people, is now in force, except as subsequently amended in the manner 
therein expressly provided. 

“These proceedings having been inaugurated and carried through 
under the advice of many of the ablest jurists of the state, and its sanc- 
tion as a valid constitution having been universally accepted without 
challenge from any source since its adoption, it must be conceded that it 
is unassailable. 

“But it must be observed that it was adopted to supplant the Con- 
stitution adopted July 2, 1776, while New Jersey was a colony, and espe- 
cially that the Constitution of July 2, 1776, contained no provision what- 
ever for its change or amendment. It was little more than a declaration 
of fundamental principles, which should be observed in the conduct of 
organized government until the people should elect to change it. From 
the absence of any provision for a change the inference was inevitable, 
that the distinguished men who framed it did not intend that it should 
be so iron-clad that it could never be altered or amended, when changed 
conditions and the experience of the future indisputably proved that 
some alteration was essential to the well-being of the people of the state. 

“No provision having been incorporated by which a change could be 
effected, the inference is equally clear that it was intended to be left to 
the discretion of future legislation to submit to the people the oppor- 
tunity to determine when and in what manner that Constitution should 
be changed. 

“It was, therefore, within the power of the Legislature of 1844 to 
pass the act in pursuance of which the Constitution of 1844 was framed 
and adopted. The Constitution of 1844 differs from the Constitution 
of July 2, 1776, in the all important and essential respect that it pro- 
vides with great care and precision in Article IX. how it may be 
amended. 

“Specific amendments must be proposed in the Senate and General 
Assembly, and if approved by a majority of all the members elected to 
each house for two successive years, it is the duty of the Legislature 
to submit such amendments as are so approved to a vote cf the people 
at a special election for that purpose only, and if approved and ratified 
by the people they shall become part of the Constitution. 
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“To show what care and deliberation the framers of the Consti- 
tution of 1844 exacted before any amendment could be engrafted on 
that Constitution, I refer to the last clause in Article IX. of the Con- 
stitution, which provides as follows: ‘But no amendment or amend- 
ments shall be submitted to the people by the Legislature oftener than 
once in five vears.’ 

“Joseph C. Hornblower, Henry W. Green, Peter D. Vroom, Joseph 
F. Randolph, Abraham Browning, George H. Brown, Alexander Wurts, 
Elias B. D. Ogden, Daniel Elmer and Richard S. Field were members 
of that convention and actively participated in its work. 

“They manifestly realized that in altering the fabric of govern- 
ment great deliberation and caution were essential, in order to safeguard 
the rights of all the people; and that a more stable Constitution should be 
secured. 

“The provision as to future amendment was the first provision form- 
ulated by the convention, and it was subsequently adopted by the con- 
vention without dissent. 

“With these express and careful provisions, which could have had 
no other purpose than to protect the Constitution of 1844 from hasty 
and ill-considered change, can it reasonably be doubted that it was in- 
tended by these eminent jurists to exclude, and that in their judgment 
it did exclude, all other methods of alteration or amendment, except that 
specifically provided? 

“The settled rules of interpretation admit of no other conclusion. 
If the Legislature or the people can sweep away the present Constitution, 
through the instrumentality of a constitutional convention, or a com- 
mission, without observing the procedure prescribed by Article IX., there 
is no limitation whatever in the Constitution as to the time or manner 
in which by such proceedings the organic law can be changed. 

“In fact it could be successfully assailed with as much ease and 
facility, and modified and changed as speedily as an act of the Legisla- 
ture can be repealed. 

“The first Constitution of New York state contained no provision 
for its amendment, and even there it was much debated and doubted 
whether the Legislature could call a constitutional convention to change it. 

“Story on the Constitution, after commenting on the importance of 
providing in a constitution for a mode for its amendment, says in Sec- 
tion 1827: 

““It is wise in every government, and especially in a republic, to 
provide means for altering and improving the fabric of government, as 
time and experience, or the new phases of human affairs may ren- 
der proper, to promote the happiness and safety of the people. The 
great principle to be sought is to make the changes practical, but not too 
easy: to secure deliberation and caution.’ 

“The distinguished author evidently entertained no doubt that reason- 
able and insurmountable barriers against facile alteration could be in- 
corporated in a constitution. 

“Ours is a government by the people and for the people, but gov- 
ernment must be conducted in accordance with the laws and the Con- 
stitution. The people have wisely embedded in the Constitution pro- 
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visions which guarantee to every citizen the natural rights of personal 
security, personal liberty and private propetty secure from invasion by 
ill-considered legislation. Such guaranties are intended for all the peo- 
ple and without them the minority might at times be helpless. 

“The majority of today may be the minority of tomorrow; a Con- 
stitution is primarily designed to shield the weak from the aggression of 
the strong. I do not distrust the people; I have confidence in their 
sober second thought and they have been wise enough to protect them- 
selves by a Constitution which can resist every modification which is 
not the product of careful deliberation and wise judgment. 

“Mr. Justice Cooley, in his work on ‘Constitutional Limitations,’ 
page 40. in discussing the subject of amending constitutions, says: 

“*The will of the people to this end can only be expressed in the 
legitimate modes by which such a body politic can act, and which must 
either be prescribed by the Constitution, the revision or amendment of 
which is sought, or by an act of the legislative department of the state, 
which alone would be authorized to speak for the people on this subject, 
and to point out a mode for the expression of their will in the absence 
of any provision for amendment or revision contained in the Consti- 
tution.’ 

“In Bott v. Secretary of State, 33 Vroom 107, Mr. Justice Depue, 
in delivering the opinion of the Supreme court of this state, cited with 
approbation this statement of Mr. Justice Cooley: ‘Article V. of the 
Federal Constitution prescribes how it may be amended and it has never 
been suggested that it was subject otherwise to change.’ 

“The Constitution of Rhode Island provided a way for its amend- 
ment, and the question was submitted to the Supreme court of that 
state, whether it was legally competent for the Legislature to call a 
constitutional convention (a method for alteration not provided in the 
Constitution). The Rhode Island court said: ‘Where power is given 
to do a thing in a particular way, the ordinary rule is that all other ways 
are prohibited by implication, so that the particular way is the only way 
in which the power can be legally executed.” The Rhode {sland court 
therefore declared that the Constitution could be amended or changed 
oniy in the mode which itself prescribed, and that the Legislature was 
without power to call a constitutional convention. 14 Rhode Island 
649-651. 

“Tf, upon general principles applicable to our republican form of 
government, the right inheres in a majority of the people to formulate 
and adopt a new Constitution without conforming to the requirements 
of the present Constitution, it must be conceded that such right may 
be exercised with all the haste the majority may elect to adopt, and in 
the most speedy manner in which an expression of the will of the major- 
ity can be ascertained. The result would be that the wisdom of man could 
devise no means by which time could be secured for full deliberation, and 
calm judgment under all circumstances; in other words, that the people 
are incapable of protecting themselves. 

“Such an instrument would be without the pérmanence and stability 
which alone can render constitutional guarantees of value, and it would 
be a misnomer to call it a Constitution. 
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“In adopting our present Constitution all the people assumed an 
obligation to respect the provision which declares how it shall be 
amended; the people in their relation to organized government, in a 
political sense, like the King, never die; the people of today are as 
fully under a duty to be loyal to the obligations imposed by the Con- 
stitution as those who voted to adopt it. ms 

“Unfaithfulness to that duty might well be characterized as revolu- 
tionary and would defeat the true and only office of a written Con- 
stitution. and inspire a want of confidence in our form of government. 
The Constitution was intended to provide, and does provide, for the 
minority an impassable barrier against such an assault upon it, by an 
appeal to the judicial branch of our government, to which is committed 
the right to determine whether the action of the Legislature is in accord 
with the organic law. 

“T have not overlooked Article I. of the Constitution of 1844, which 
declares : 

“All political power is inherent in the people. Government is insti- 
tuted for the protection, security and benefit of the people, and they have 
the right at all times to alter or reform the same, whenever the public 
good may require it.’ 

“If we ascribe to this article the broadest meaning of which it is 
susceptible, it is obvious that no provision can be implanted in the Con- 
stitution, however explicit it may be, which will be an obstacle to its 
change by the people at any time and in any manner they may elect. 
Such an interpretation of this language cannot be a true exposition of 
constitutional law; it would render nugatory the constitutional limita- 
tions of all the states which have been formulated with great care and 
deliberation. 

“The clause above recited was a declaration by the framers of the 
Constitution of 1844 that the people had the undoubted right to change 
the Constitution of 1776 in such manner as the people, through the 
Legislature, might elect; but it is manifest that they did not intend to 
declare that the manner in which the Constitution could be altered or 
reformed could not be regulated and controlled by provisions in the 
organic law. 

“As before stated, the first provision considered in the convention 
of 1844 was as to the procedure by which the change might be affected, 
and the convention gave expression to its intention that the change 
should not be made more than once in five years. The limitation upon 
the power to amend, reported by the distinguished members of the con- 
vention in 1844, is not only feeble, but also puerile, if it can be disre- 
garded and evaded at the will of the Legislature. 

“That provision recognizes and preserves to the people the power 
to modify and amend, and the people can at any time, in the manner 
prescribed in Article IX., provide any other method for changing the 
Constitution ; until it is changed in that way it embodies the will of the 
people—it is their voice and should be respected. 

“Unless the people have the power in adopting a Constitution to 
prescribe such methods for amending it as they may deem essential for 
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their happiness and protection, all political power is not inherent in the 
people. 

“No attempt has been made since 1844 to change the Constitution, 
except in the manner therein provided. In 1873 the Legislature au- 
thorized Governor Parker to appoint a commission to prepare amend- 
ments to the Constitution. That commission reported many important 
amendments, which were approved by the Legislature of 1874; also ap- 
proved by the Legislature of 1875, and ratified by the people at an elec- 
tion held in September, 1875. 

“In any view which may be taken of this subject, I think it will 
be wise, in any attempt to amend the Constitution, to pursue the course 
hitherto uniformly followed; thereby deliberation will be secured and all 
doubt as to legality of the procedure eliminated. 

“The fact that Article 1X. provides that any specific amendment 
or amendments may be made, as therein prescribed, indicates that it was 
the purpose of its framers to exclude any other procedure. It must have 
been intended to secure stability and permanence in the instrument; the 
five years’ limitation expresses such intent. The barrier thus interposed 
is futile, if it may be evaded by calling a convention. 

“The people have surrendered none of their political power; they 
have simply declared, in ratifying Article IX. that the public good re- 
quired that the course therein prescribed should be observed in reform- 
ing the fundamental law. Why should so much delay and consideration 
be exacted for amendments, if a convention could reconstruct the en- 
tire instrument without the slightest restraint or check being imposed 
upon it? In many of the states the Constitution provides for making 
amendments, and limits the time for making them. 

“In Alabama, Iowa, Kentucky, Michigan, Missouri, New Hampshire, 
New York, Tennessee, Virginia, Wisconsin and West Virginia provision 
is made in the Constitution for calling a convention. In some of the 
constitutions the question of holding a convention is to be submitted to 
the people at stated intervals, varying from seven to twenty years. 

“My examination has found no case in which an amendment has 
been made, or a convention called in contravention of the mode pre- 
scribed by the Constitution. There is no state Constitution that I have 
read that provides a more speedy method for amendment than that 
contained in Article 1X. of the New Jersey Constitution. 

“Tf it is not the avowed object of the people in the large counties, it 
is well understood to be their purpose, in urging the call of a convention, 
to deprive the smaller counties of their equal representation in the 
state senate. 

“Every other change in the Constitution can as well be secured by 
specific amendments, and with all the expedition that is wise. It is evi- 
dent that the smaller counties will resist this attempt to curtail their 
power for self-protection. 

“While, of course, neither the Governor, nor the Legislature, can 
be enjoined by our courts, the officials through whom proceedings by a 
convention must be carried forward, may be arrested in their action, if 
it shall be deemed to be inimical to Article IX.” 
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IN RE VAN NOORT. 


(N. J. Supreme Court—Before Minturn, Justice, Dec. 9, 1912). 
Elections—Recount of Votes—Limit of Time— Object of Statute. 


In the matter of the application of Frank J. Van Noort to recount 
the votes for Sheriff of Passaic County. 

Mr. William B. Gourley, for application. 

Mr. William I. Lewis and Mr. Thomas F. McCran, contra. 

MINTURN, J: The power of the court to grant a recount is based 
upon the theory outlined in the 159th section of the Election act, that 
an error has been made by the board of elections, or of canvassers, 
“in counting the vote, or declaring the vote of such election,” and that 
the petitioner has “reason to believe” that an error has been made 
“whereby the result of such election has been changed.” 

While the existence of fraud may be developed as the result of 
such a recount, it is quite manifest from the language of the act that 
the object of the Legislature in committing the recount to the county 
board of elections was not for the purpose of detecting fraud or of 
demonstrating that fraud in fact existed, but of rectifying irregularities 
and miscalculations in the count, for the purpose of having a correct 
result of the voting declared. 

If fraud incidentally develop during the recount, the court and 
the grand jury will be expected to take notice of it. If it should not 
develop, but be reasonably charged, the grand jury, as the conserva- 
tors of law and order, may be expected to investigate it. 

The prime object, therefore, of the 159th section of the act is 
to enable a candidate to secure a recount within ten days after the 
election, where he has reason to believe, not that a crime has been 
committed, but, as the section declares, “that an error has been made 
in counting the vote or declaring the vote.” 

[t is insisted that the limitation of ten days contained in this 
statute, within which a candidate may present a petition for a re- 
count, is merely directory, and that the court may exercise the power 
to direct a recount of the whole county, at any time. I cannot so 
view this act. It cannot be that the Legislature contemplated the 
existence of an unsettled condition of public affairs in the county 
without limitation as to time, as such a construction as that contended 
for would necessarily involve. Interest Respublica ut sit finis litiun! and 
this maxim has a peculiar application to the settlement of public 
affairs. Hill v. Smith, 12 M. & W. 631. 

The period of ten days after the election was the limit imposed 
within which time candidates, who had reason to believe the declared 
result was wrong as to them, might apply for a recount; and after 
that period the clear inference is that they were to be foreclosed of 
that privilege. This limitation, therefore, is manifestly mandatory 
in the public interest. 

If, therefore, the petition be presented after the expiration of the 
ten days, it confers no jurisdiction upon the Justice, since the whole 
scheme of review is entirely statutory, and is based upon a petition 
presented within time. 
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“Affirmative words make the statute imperative if they are abso- 
luie, explicit and peremptory, and show that no discretion is intended 
to be given.” Potter’s Dwarris on Statutes 228. 

“If an affirmative statute introductive of a new law directs a thing 
to be done in a certain manner, that thing cannot, even although there 
are no negative words, be done in any other manner.” Cook v. Kelly, 
12 Abb. Pr. 35; Conners v. Gams, 3 Brev. 396; Norwegian St. 81 Pa. 
St. 349. 

In granting the recount in the present case, the court suggested 
at the time that the ballots cast in the whole county be recounted, but 
the applicant objected, upon the ground that he desired only a re- 
count of certain districts; and the order was made accordingly, with 
the reservation on the part of the court, which was part of the order, 
that if the partial recount should change the declared result, a recount 
of the entire county would be ordered. The court repeated this con- 
dition on the first day of the recount, in open court. The object was, 
of course, to have the actual result of the election declared, not by a 
partial recount, but by an entire recount of the county. 

The applicant, therefore could have obtained an order for an 
entire recount in the first instance, but he declined it, asserting a 
desire to recount only certain districts wherein the true result, as he 
conceived it, had been misstated by the election officers, to his detri- 
ment. The result of this partial recount has been to increase the 
majority of the incumbent, from 119 to 154. 

Since the present application must be based in the language of 
the statute upon the ground that the applicant “has reason to believe” 
that the declared result is erroneous, and that a recount will result 
in changing it, it is quite obvious that his reason for the present ap- 
plication is predicated upon no more substantial ground than mere 
conjecture, based upon the possibility of the rejection by the election 
board or by the court of sufficient ballots, by reason of supposed in- 
formalities, to change the result in his favor. This is not the state 
of mind of an applicant contemplated by the statute, nor does it 
follow, if such informalities be conceded to exist, that they will re- 
dound to the credit of the applicant. 

The chances, we must assume from the recent partial recount, 
are equally probable that they may redound to the credit of the in- 
cumbent. This petitioner, therefore, presents practically a new peti- 
tion, based upon new grounds entirely conjectural in character, quite 
obviously predicated upon the element of chance in his favor, and 
depending for the correctness of his conclusions upon the view which 
the board of elections, or the court, upon a recount, may conclude 
to take of ballots challenged for alleged informalities, palpably due 
in most cases, as we have observed in the recent recount, to the in- 
experience or ignorance of the voter rather than to any manifest 
intent to defraud. 

If the petition be viewed as a new petition quite obviously it 
cannot be considered, since it has not been presented within ten days 
after the election, as required by the statute. ‘ 

If it be argued that it is an application to amend the petition, 
the statute presents no authority upon which such an order can be 
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made, after the expiration of ten days; and since the entire pro- 
ceeding is statutory, it is manifest from the provisions of the act 
that the power to amend does not exist. The right to recount the 
entire county vote was imposed by the court as already stated, as a 
condition to the granting of the partial recount, but only upon the 
theory that the partial recount would result in changing the result as 
declared by the election board; and that condition not having pre- 
sented itself, no substantial reason is apparent why the entire county 
vote should now be recanvassed. 
.The petition is therefore denied. 





NATIONAL RESERVE BANK v. COX. 


(Hudson County Circuit Court, Dec. 17, 1912.) 


National Reserve Bank of the City of New York v. George B. Cox. 
Action at law in attachment. 

Mr. M. T. Rosenberg for plaintiff. 

Messrs. Lindabury, Depue and Faulks for defendant. 


WILLIAM H. SPEER, Circuit Judge: Plaintiff sued out a writ 
of attachment upon the following affidavit : 

“Robert S. Mines, of full age, being by me duly sworn on his oath 
according to law, doth depose and say that he is the cashier and agent 
of The National Reserve Bank of the City of New York, a corporation 
created and existing under and by virtue of the National Bank act of 
the United States of America; that George B. Cox is not to deponent’s 
knowledge or belief resident in the State of New Jersey at this time, 
and that the said George B. Cox owes to the National Reserve Bank 
of the City of New York a debt amounting to thirty thousand five hun- 
dred and thirty dollars and 00/100 ($30,530.00) as nearly as it is practic- 
able for this deponent to specify the same.” 

Plaintiff now moves to quash the writ of attachment and the levy 
thereunder : 

First. Because the writ of attachment was issued without authority 
of law. for the reason that the jurisdictional requirements of the attach- 
ment act (P. L. 1901, p. 158) were not complied with in the affidavit, 
upon the sole authority of which the clerk of the Hudson County Circuit 
Court sealed and issued the writ; and second, because the writ was not 
executed in accordance with the requirements of the statute. 

I am clearly of the opinion that the motion should be denied as to 
both grounds. Defendant’s contention on the first ground is that, inas- 
much as the statute provides that “the plaintiff, his agent or attorney, 
shall make affidavit that the debtor . . . owes to the plaintiff a debt, 
specifying as nearly as practicable, the amount thereof,” and inasmuch as 
the preceding attachment act (Gen. Stat. of N. J. 1895, Vol. 1, page 98, 
Sec. 3.) provided for an oath that the applicant, or his agent . . . should 
make oath or affirmation that defendant “owes to the plaintiff a certain 
sum of money, specifying, as nearly as he can the amount of the debt or 
balance,” and inasmuch as the affidavit set forth the amount of the debt 
as nearly as it is practicable for this deponent to specify the same,” that 
therefore the said affidavit failed to show the jurisdictional facts 
required by the statute. 
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Defendant’s first contention is that the change in the phraseology of 
the two statutes signifies a legislative intention to add thereby to the 
stringency of the requirements for procuring the writ. If it were neces- 
sary to the decision of this motion (which it is not) to decide that point, 
I should unhesitatingly say that such contention is baseless. An exami- 
nation of the entire section demonstrates that the same is a revision and 
condensation of previous legislation on the subject, and that the object 
of the Legislature was clarification and condensation, not intensification. 
No abuse had grown up under the older act calling for a remedy. No 
case can be found in our reports evidencing a mischievous tendency un- 
der the prior act. The revisors did not have in mind any necessity for 
a change other than that rendered necessary by a harmonious codifica- 
tion of the former legislation on the subject. 

Mr. Mines, the affiant, swore that he was the agent and cashier of 
the plaintiff, a national bank. “The cashier is usually intrusted with all 
the funds of a bank, in cash, notes, bills, etc., to be used from time 
to time for the purposes of the bank. He receives, directly, or through 
the subordinate officers, all moneys and notes. He draws checks, from 
time, for the purposes of the bank. He receives directly, or through the 
subordinate officers, all moneys and notes. He draws checks from 
time to time for moneys wherever the bank has deposits. In short, he 
is the executive officer through whom, and by whom, the whole moneyed 
operation of the bank, in paying or receiving debts, or discharging or 
transferring securities, are to be conducted.” Leggett v. The N. J. 
Mfg. and Banking Co., Saxton 553. This language is quoted by Chan- 
cellor Vroom from Fleckner v. U. S. Bank, 8 Wheaton, 360, 361. 

In the case of Trenton Bank v. Haverstick, 6 Halst. 174, Chief 
Justice Ewing, in sustaining an attachment instituted by the oath of an 
agent other than the cashier or president of the bank, said: “The 
affidavit may be made, or the right of the corporation to sue must 
be unreasonably narrowed, by a person acting in this respect under the 
authority of the corporation, and possessed of the requisite knowledge 
to make such an affidavit as the law prescribes. In general there is 
a manifest propriety in the making of such affidavits by the cashier or 
president, or one of the acting clerks of the bank, because acquaintea 
by the duties of their stations with its pecuniary affairs, and of course. 
with its creditors and debtors.” It is perfectly settled that “the cashier 
is the chief executive officer of the bank through whom its whole finan- 
cial operations are conducted.” Merchants Bank v. State Bank, 10 Wall. 
(U.S.) 604, 650; Caldwell v. Mohawk &c., Bank, 64 Barbour 333; Bis- 
sell v. First National Bank of Franklin, 69 Pa. St. 415. He has charge 
of all its property, money, securities and valuable papers. Wild v. Bank 
of Passamaquody, 3 Mason, c. c. 505, and the superintendence of its 
books of account. Sturges v. Barck, 11 Ohio St. 153; Baldwin v. Bank, 
1 Wall, U. S. 234. 

When, therefore, Mr. Mines swore that the amount of the debt was 
$30,530, “as nearly as it is practicable for this deponent to specify the 
same,” he said that which, in the light of his office as cashier, was tanta- 
mount to “as nearly as it is practicable to specify fhe amount.” All the 
financial affairs of the bank and the superintendence of the books were 
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his province; all that it was practicable for him to know about the debt 
was, therefore, all that it was practicable for any one to know about 
it. In other words, it was practicable for him to know everything about 
the debt, which anyone connected with the bank could know. If, there- 
fore, he had specified all that it was practicable for him to specify, he 
had specified all that it was practicable for any one to specify. His 
oath, therefore, to the two facts: (1) That he was cashier; (2) That 
he had specified the debt as nearly as was practicable for him to specify 
it, completely satisfied the statutory requirements. To make this clearer 
suppose he had said: “I know all that is practicable to be known about 
this debt by anyone; by virtue of my office every avenue of investiga- 
tion that is open to anyone is open to me and I have specified all that 
it is practicable for me to specify,’ would not such affidavit have been 
good? I cannot doubt that it would. It was the cashier’s duty to 
know the situation and condition of the bank’s finances and, by statute. 
to verify the bank’s report. The law will presume that the officer per- 
forms his duties honestly and efficiently, and that he will not verify a 
report without adequate knowledge of the bank’s affairs. 

Furthermore “as nearly as practicable” must mean “as nearly as 
practicable for some one.” It must mean as nearly as possible for 
deponent under the circumstances. What other test of practicability 
can there be? The participle “specifying” must necessarily have a sub- 
ject; the subject is the deponent (he) specifying. Can the practicability 
contemplated by the act reasonably be that of any one else? The re- 
quirements for the affiant are: (1) Authority to make the affidavit; (2) 
Knowledge of the facts. An affiant thus qualified must then specify 
as nearly as it is practicable for him to do the amount of the debt. It 
seems to me that any other construction of the act would be contrary 
to the evident intention of the Legislature. 

As to the second point, I do not find any substance whatever in it. 
There is nothing before me to show that the sheriff attached any cer- 
tificates. The certificates are not the stock, but only evidence thereof. 
If the inventory is irregular it may be amended, and, instead of quash- 
ing the levy, I should permit such an amendment to be made. 

The motion to quash is therefore denied. Defendant to have five 
days from December 17th, 1912, in which to determine his course of 
action before this decision becomes effective. 





PLAINFIELD UNION WATER CO. V. CITY OF PLAINFIELD. 


(N. J. Supreme Court, Dec. 7. 1912), 
Contract for Water between Private Company and Municipality. 


Condemnation. Certiorari to review the appointment of commis- 
sioners to condemn a portion of the water works of the prosecutor, 
from which the City of Plainfield and other municipalities in the coun- 
ties of Union and Somerset are supplied with water, signed before 
SWAYZE, VOORHEES and KALISCH, J. J. 

Mr. Frank Bergen and Mr. Gilbert Collins, for prosecutors. 

Mr. Albert C. Wall and William M. Stillman, for City of Plain- 
field. 
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The prosecutor is a corporation formed by the consolidation of the 
Plainfield Water Supply Company and the Union Water Company, pur- 
suant to the General Corporation Act. The consolidation agreement is 
dated September 21, 1906. The Plainfield Water Supply Company 
existed under a special charter of April 2, 1869, and the Union Water 
Company under a special charter of March 17, 1870. The Plainfield 
Company was authorized to take water from any lake, pond, stream or 
spring within the county of Union or adjoining counties except the 
Rahway river and its branches, and to convey the same through Plain- 
field and adjoining towns. The municipalities were authorized to agree 
with the company for a supply of water. The Union Water Company 
was authorized to erect works and lay pipes for the supply of water to 
the town of Cranford and other places in Union county, and to make 
contracts for such supply, and empowered to take and use the water 
from the Rahway river at or near Cranford. Prior to the consolida- 
tion of the two companies, contracts had been made: by the City of 
Plainfield on May 2d, 1892, with the Plainfield Water Supply Company ; 
by the Township of Cranford, the Township of Westfield, the Board 
of Fire Commissioners of Fire District No. 1 of the Township of 
Union, the Borough of Roselle, the Borough of Fanwood, and the Bor- 
ough of Garwood, with the Union Water Company; and by the Town- 
ship of Fanwood with the Plainfield Water Supply Company. After 
the consolidation, contracts were made with the Borough of North 
Plainfield, the Town of Westfield, the Borough of Garwood, the Town- 
ship of Cranford, the Borough of Roselle, the Borough of Roselle Park 
and the Borough of Kenilworth. 

The City of Plainfield seeks by these proceedings to condemn a 
portion of the works of the Consolidated Company, and a portion only 
of the plant of the Plainfield Water Supply Company as it was prior 
to the consolidation, including, however, the source of supply. 

SWAYZE, J.: The questions in this case are interesting and most 
important, and, as far as we know, of first impression. We pass the 
question as to the extent of the powers and rights acquired by the con- 
solidation of the two water companies, and do not decide whether there- 
by the right of the Plainfield Company was so extended as to justify it 
in supplying water to municipalities under the Union Company charter 
which it was not authorized to supply under its own. The Plainfield 
Company was by its charter authorized to supply not only the village 
(now the city) of Plainfield, but also the adjoining towns. If there 
had been no subsequent legislation, it would be an interesting question 
whether by the word towns in this charter, the legislature meant town- 
ships as contended by the prosecutor, or whether it meant towns in the 
narrower sense of more densely populated territory similar in character 
to the then existing village of Plainfield. This inquiry, we think, be- 
comes unnecessary in view of subsequent legislation. The act of 1888, 
C. S. 3647, pl. 669; the act of 1887 relating to boroughs, C. S. 
268, pl. 76; and the act of 1899 relating to-townships, C. S. 5599, 
pl. 65, authorize municipal corporations, boroughs and townships to con- 
tract for a water supply with a private water company; the act of 1888 
by express terms, the borough act of 1897, and the township act of 
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1899, by necessary implication, authorize the water company to make 
the contract. In pursuance of this statutory authority, the consoli- 
dated company has made contracts with several municipalities. It can 
make no difference that some of the contracts were made on the eve 
of the present proceedings to condemn. Whatever may have been the 
motives of the water company, the municipalities acquired rights there- 
under. These rights sprang out of contracts authorized by statute, but 
they are more than mere contractural rights, the infraction of which 
is to be redressed by an action for damages only. In the town of Boon- 
ton v. Boonton Water Company, 69 Eq., 23, affirmed 70 Eq., 692, the 
water company had agreed to supply the town five hundred thousand 
gallons a day, with the right to increase the quantity to one million gal- 
lons. The successor of the water company was enjoined from furnish- 
ing water from its plant to any person or corporation for the purpose 
of creating power for mechanical purposes either by the creation 
of steam or for propelling any water motor. The effect of the decree 
was to give the town a paramount right in the water company’s source 
of supply, and as this paramount right was held to bind the successor 
of the water company that made the contract, it is hardly distinguishable 
from a right of property in the water. In Jersey City v. Jersey City 
Water Supply Co., 74 Eq., 104 (affirmed in this respect 76 Eq., 607), 
we enforced specific performance of a contract for the conveyance of 
water works. If, however, the contracts did not give the municipalities 
a property right strictly so-called in the water supply, for which com- 
pensation must be made upon condemnation, they gave a right to a 
supply of water from the consolidated company, and created a duty on 
the part of the company to furnish the supply. This duty is more than 
a mere duty to perform a contract; it is the public duty of a public serv- 
ice company to supply consumers under proper regulations. Olmsted v. 
Proprietors of Morris Aqueduct, 18 Vr., 311, 333, overruling Paterson 
Gaslight Co. v. Brady, 3 Dutch, 335. If this duty is not performed, the 
wrong may be redressed not merely by an action of the municipality for 
damages for breach of contract, but by mandamus at the suit of a citizen 
if he is not already supplied with water (40 Cyc. 792, note-8; People v. 
New York Suburban Water Co., 56 N. Y. Supp. 364), just as the Court 
of Chancery has held in a case of the supply of gas (Public Service 
Corporation v. American Lighting Co., 67 Eq., 122, 128); or by injunc- 
tion against cutting off a supply already begun. (Dayton v. Quigley, 2 
Stew. 77; Coe v. N. J. Midland Railway Co., 3 Stew. 440; Johnson v. 
Belmar, 13 Dick, 354; Washington v. Washington Water Co., 70 Eq., 
254). 

We have then a case where a private corporation is under a public 
duty to supply the citizens of several municipalities with water, an article 
of prime necessity for life and health, and an effort on the part of one 
municipality to condemn for its own purposes an essential portion of the 
plant. The effort, if successful, will not only dismember the plant of 
the water company, but will prevent it from supplying water to citizens 
of municipalities other than the City of Plainfield; since the city seeks 
to condemn the source of supply. It is unnecessary to hold that the 
rights of citizens of these municipalities are increased by the fact that 
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some of the contracts provided for a supply from a specific source at 
Netherwood, since the public duty is the same under contracts that name 
no specific source. The City of Plainfield is attempting to condemn prop- 
erty already devoted to a more extensive public use in such a way as 
to destroy that use. 

The Legislature may authorize one public agency to condemn prop- 
erty already devoted to a public use by another public agency, but the 
intention to grant such authority must be manifested in express terms 
or by necessary implication, 15 Cyc. 614. In State, Mayor and Alder- 
men of Jersey City v. Montclair Railway Co., 6 Vr. 328, the railroad 
company sought to condemn land held by the city for a prospective res- 
ervoir. In N. Y. S. & W. R. R. Co. v. Paterson, 32 Vr. 408, the city 
sought to open a street across a railway freight yard. In both cases the 
right was denied. The Court of Errors and Appeals has recently by in- 
ference recognized the principle at least in a case where the pre-existing 
user will be destroyed or seriously impaired. Paterson and R. R. Co. 
v. Mayor and Aldermen of City of Paterson, 83 Atl. 886. In the 
present case the condemnation of the property sought by Plain- 
field will destroy the water supply of other municipalities. Has the 
Legislature given it such power? The city claims the power under the 
act of April 21, 1876, C. S. 823. This authorized the city to purchase 
of any water company owning water works within the city, all its real 
estate, personal property and works, and all its corporate rights, powers, 
franchises and privileges. The act was subject to a referendum clause, 
and did not become effective in Plainfield until 1910, four years after 
the consolidation of the Plainfield Company and the Union Company. 
The corporation to which the power of condemnation is applicable, is 
necessarily the consolidated corporation, which was the only corpora- 
tion owning water works in Plainfield when the act became effective 
there. The property authorized to be condemned is all the property, cor- 
porate rights, powers, franchises and privileges of the company. Some 
statutes of the kind may properly be construed as mere enabling acts; 
the word “all” may mean “all or any.” Other statutes may properly be 
construed as imposing a limitation on the condemning agency; the 
word “all” may mean “all or none.” In the present case, the question 
is not free from difficulty. In view of the purpose of the condem- 
nation, the evident intent of the Legislature in authorizing the con- 
demnation of the corporate rights, franchises and privileges of the 
company as ‘well as the property, the fact that the rights of other 
municipalities must have been contemplated by the Legislature in 
1876, since it had previously authorized the Plainfield Company to 
supply adjoining towns, and the Union Company to supply Cranford 
and other places, and the importance of securing to every one depen- 
dent thereon a continuous supply of water, we think the Legislature 
in 1876, if it meant the statute to apply at all to a case like the present, 
must have meant to authorize only the condemnation of the whole 
plant of the water company, and to use the word “all” in its literal 
meaning. No other construction would save the rights of other 
municipalities and their citizens; the city could not take a portion 
subject to the burden of carrying out the contracts of the water com- 
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pany; the severance in title of the pipe lines at the city’s boundary 
would make it impossible to supply consumers outside the city limits 
without the use of property still belonging to the water company, 
and the city for its own supply, the end contemplated by the statute, 
would not have the power to condemn the right to use those pipes. 
The Legislature cannot be supposed to have contemplated a dismem- 
berment of a water company’s plant in such a way that a part of it 
would be rendered useless; useless to the condemning municipality 
since it could not acquire that part, and useless to the company be- 
cause it would be cut off from the source of supply. The city would 
under the ordinary rules applicable to condemnation, be compelled 
to compensate the company for the damage done by the severance 
to the property not taken, and for the value of the contracts with 
other municipalities which could no longer be performed (Long Island 
Water Company v. Brooklyn, 116 U. S. 685). The city would thus 
be compelled to pay substantially the whole value of the plant and 
would acquire for itself a portion only. Such a waste of public money 
cannot have been contemplated by the Legislature, and an examina- 
tion of the act of 1876 in connection with other contemporaneous 
legislation shows that it was not meant to authorize the condemnation 
either in whole or in part of a water supply plant supplying several 
municipalities. The power given is to supply such quantity of water 
as may be required by the inhabitants residing within the corporate 
limits of the city—a power in itself clearly insufficient to authorize 
the supply of inhabitants of adjoining towns. “To this end,” to use 
the language of the statute, the city is authorized to purchase of any 
water company owning water works within the city all the real 
estate, personal property and works, and all the corporate rights, 
powers, franchises and privileges, and in the event of disagreement 
as to the amount of compensation, is empowered to condemn. The 
words “within the city” qualifying the water works authorized to 
be acquired, naturally import water works situated within the city 
and not elsewhere; the case where the source of supply might be 
without the city is provided for by the authority to acquire the rights, 
powers, franchises and privileges. Although the language is suscep- 
tible of a construction that would permit the acquisition of the whole 
plant, wherever situate, of a company that owned water works within 
a city, this less natural construction is not in harmony with the end 
for which the acquisition is authorized,—a supply of water to the 
inhabitants residing within the corporate limits. At that time the acts 
authorizing contracts by one municipality for the supply of water to 
another had not been passed (P. L. 1877, 58, 198; P. L. 1881, 118; C. S. 
3643; P. L. 1882, 83, C. S. 835). The Legislature was dealing with a 
situation where each city had or was to have its own supply. Section 
16 provides that the act shall remain inoperative in any city until 
assented to by a majority of the legal electors thereof voting at an 
election to be held in said city. If the act had been meant to apply 
to a case where several municipalities were interested in the same 
water supply, the Legislature would not have given one municipality 
the right at its own election to condemn the supply of another. The 
title of the act points to the same construction; it indicates the in- 
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tent to enable cities to supply the inhabitants with pure and whole- 
some water; it seems to indicate a future supply rather than a change 
of ownership of an existing supply, and it certainly indicates no in- 
tent to enable a city to deprive another municipality of an already ex- 
isting supply. We do not mean to say that the title does not suffice to 
comply with the constitutional requirement, but it is not such a title 
as the Legislature would have adopted if the act was meant to be as 
broad in its powers as the City of Plainfield now contends. The 
narrower construction of the act is in harmony with the words of 
the title and avoids the possibility of constitutional objections. 

It cannot be said that the act of 1876 was meant to establish a 
general scheme by which a public supply might be substituted for 
a private supply. If that had been the intent the scope of the 
act would not have been limited to cities. At that time, the 
comparative merits of public ownership as against private 
ownership had not become the subject of common _ discus- 
sion. The subject then before the Legislature was evidently the neces- 
sity of making some provision for water supply other than by specially 
chartered companies as had previously been the custom. The consti- 
tutional amendment of 1875 had just been adopted. It thereupon be- 
came the duty of the Legislature to pass general laws under which cor- 
porations might be organized. In pursuance of this duty the Legislature 
passed an act which was approved April 21, 1876, the same day as the 
act now before us, under which private water companies might be incor- 
porated. (P. L. 1876, 318, C. S. 3635.) The two acts were parts of a 
general scheme; one provided for a supply by private water companies, 
and applied to all municipalities having not less than two thousand and 
not more than fifteen thousand inhabitants; the other authorized a pub- 
lic supply in cities, which at that time included all municipalities having 
over fifteen thousand inhabitants. The Legislature seems then to have 
thought that smaller municipalities either did not need a water supply if 
the population was less than two thousand or ought not to incur the risk 
of a supply at public expense unless they had attained the rank of cities. 
That the act relating to cities limited the right to acquire water works 
to such as supplied a single city, we have already shown. The act for 
the incorporation of water companies was similarly limited. It requires 
the consent of the corporate authorities of the town or city proposed 
to be supplied with water. This can only refer to a single municipality. 
We think the Legislature in 1876 omitted to provide for the acquisition 
by one municipality of water works incorporated for the supply of more 
than one. The omission at that time was natural. The necessity of 
legislation for such a situation as is here presented, if apparent at all, 
was not as clear as it has now become. It is a situation that requires 
legislation having in view the rights of all municipalities concerned where 
the supply of water has ceased to be abundant for the increased popula- 
tion, as is sufficiently indicated by the recent legislation for the State 
Water Supply Commission (C. S. 5797-5808). 

For these reasons, we think the City of Plainfield has no right to con- 
demn a water supply which is already devoted in part to the public use 
of other municipalities. The order appointing commissioners must there- 
fore be set aside with costs. 











“THE LIGHT OF OTHER DAYS.” 


DepicaTtep To My Friznp anv AssociaTE, Hon- 
Wriiuarp P. Vooruees. 


Another term! And I look down 
The corridors of Time, and see 
Those men of other days, 

That I was wont to look upon 
As giants of their time. 


To me they stood towering, 
As some great grove of pines 
Upon a distant mountain-top, 
Braving the winds and storms 
Of years; while weaker types 
Have fallen in their prime. 


Another term! And I behold new faces 
Beaming light of days to come, 
Refulgent, hopeful and portentous 

Of a time when old traditions fade, 
And precedents ignored, contemned may 


e, 
In strenuous aim the perfect age to 
reach, 
Here on earth as ’tis said in Heaven ’tis 
done. 


Humanity and progress are the watch- 
words 

Of this army new, fast marching 

To the rising sun of the untold; 

The perfect scheme of Heaven on earth 

Of which the Prophets have foretold, 

And angels on that natal morn 

On Bethlehem’s starlit plain, 

Did sing proclaiming joy to man. 


The faces of the men who held the stage 
In other days, and pleaded 

For the right, as in their day 

one? saw it, appear and call 

Their kindred on, as fated Dane 

Was called at early morn, 

To save an Empire from decay, 

The reign of law and justice to uphold. 


And so the terms draw on! 

The unknown law of progress, 
Tyrannous, relentless in its call, 
Enchains us as a slave 

At Caesar’s conquering wheels 
To celebrate a Roman triumph. 


And thus upon the tide of time 

We ride, not knowing whither; 

Only that the just and perfect law 

Attracts humanity forever to its goal; 

The just and true on earth, 

Reflected from the perfect life above; 

As mirrored in the storm and gale 

One sometimes seems to hear 

The soul that rules the world, 

That sees the lillies grow 

And notes the sparrow’s fall. 
—November 22, 1912. 





BAR ADMISSIONS—NOV. TERM, 1913. 
ATTORNEYS 

— Phelps Blakeman, New- 
ark. 

I. Henry Coyne, Newark. 

Howard S. Dodd, Newark. 

Charles F. Edsall, Newark. 

Carl A. Feick, Newark. 
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Samuel Harber, Newark. 

Richard Hartshorne, Newark. 

Michael F. Judge. Newark. 

Elias A. Kanter, Newark. 

Frederic C. Ritger, Newark. 

H. Theodore Sorg, Newark. 

Frederic W. Wilderotter, New- 
ark. 

Theodore L. Bierck, Jersey City. 

Thomas J. Brogan, Jersey City 

James F. Donnelly, Jersey City. 

Frank J. Reardon, Jersey City. 

Joseph Steiner, New York City. 

Ralph Arville Wilgus, New York 
City. 

Sidney Adlman, Paterson. 

Harry L. Schoen, Paterson. 

John H. Fiett, Atlantic City. 

Clarence E. Knauer, Atlantic 
City. 

Walter F. Carling, Hoboken. 

Herman F. Plate, Hoboken. 

Edwin F. Crane, Camden. 

Charles K. Seaman, Jr., Perth 
Amboy. 

Joseph Silverstein, Belmar, 

J. Laurens Elmore, Englewood. 

Reuben R. Chance, Millville. 

James A. Collins, Morristown. 

Willard F. Lippincott, Mount 
Holly. 

Edmund A. Hayes, New Bruns- 
wick, 

John M. Cody, Phillipsburg. 

Robert E. Steedle, Riverton. 


COUNSELOES 


Louis F. George, Newark. 
Edward R. McGlynn, Newark 
Fred G. Stickel, jr., Newark 
Norbury C. Murray, Newark. 
George W. Hallgring, Newark. 
Jehiel G. Shipman, Newark. 
William J. Dowd, Newark. 
Joseph F. Autenrieth, Jersey City. 
James F. Gannon, Jr., Jersey City. 
Edward M. Salley, Jersey City. 
Isaac Gross, Jersey City. 

Harold G. Aron, Jersey City. 
Wynn Armstrong, Camden. 
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George M. Bryson, Camden. 

G. Bartram Woodruff, Elizabeth. 

Alvin W. Sykes, Trenton. 

LeRoy VanderBurgh, New York 
City. 

Robert Appleton, Passaic. 

Clifford I. Voorhees, New Bruns- 
wick. 

Charles William Kappes, Town 
of Union, 

John E, Iszard Atlantic City. 

Warner W. Westervelt, 
Hackensack. 


jt. 


Lewis R. Harris, Hackensack. 
Marinus Contant, Hackensack. 
Charles E. Scribner, Boonton. 
J. Ogden Lummis, Bridgeton. 
Devoe Tomlinson, Bridgeton, 





N. J. BAR EXAMINATIONS, NOVEM- 
BER TERM, 1912. 


ATTORNEYS’ QUESTIONS. 


1. A man accused of stealing a 
horse valued at $300 was held by 
the Court in $5,000 bail, and a mo- 
tion to reduce was denied. 

(a) Is such a sum for such 
an offense legal? 

(b) How would you proceed 
in this matter? 

2. In 1835 G granted to Morris 
Railroad by deed a strip of land 
two rods wide running through 
his property. The company im- 
mediately laid its tracks on one- 
half the strip and fenced it in. G 
and his successors continued to use 
the remainder until 1885, when the 
railroad tore down the fence and 
laid another track. In 1900 G’s 
successor brought suit in eject- 
ment. Should he recover? 

3. An antenuptial agreement 
made between A and B provided 
for the financial support of the wife 
but said nothing as to the educa- 
tion of the children. B claimed 
that a parol agreement made at 
the same time extended the writ- 
ten agreement so as to permit her 
to have the exclusive control over 


the education of the children. Is 
her claim valid? 

4. A deposited $500 in the Dime 
Savings Bank. Two years later 
he lost his deposit book. The bank 
refused to pay him the money un- 
less he produced it. Can he re- 
cover in an action at law? 

5. A, the bailor, left with B, the 
bailee, an automobile. On demand 
for return B refused to surrender 
and on suit brought set up as a 
defence that title to the automo- 
bile was in C. Is the defence 
good? 

6. At a judicial sale of land A 
bought ten lots. No notice had 
been advertised or given at the 
sale of previous encumbrances. 
After the sale A found a previous 
encumbrance on the lots. Can he 
be compelled to take title? 

7. A, director of the Gore Com- 
pany (incorporated), offered to 
sell to the company 100 shares, 
par value $100, of the preferred 
stock of the company at $150 per 
share, which was above its mar- 
ket value. The directors, by reso- 
lution, authorized a contract to 
purchase. Can a stockholder com- 
pel a rescission of this contract? 

8. Is a promise to forbear- from 
doing what one cannot legally do 
a sufficient consideration to sup- 
port a contract? 

9. One of two partners in a lot- 
tery business brings suit for an 
accounting. Will it be enter- 
tained? 

10. The following note was 
made, “J. K., President of the 
Gore Company, promises to pay, 
etc.” It is signed “J. K., President 
of the Gore Company.” The note 
was made by authority of the com- 
pany. Who is liable on the note? 

11. A made a negotiable instru- 
ment payablé to B or bearer. B 
delivered the instrument to C for 
a good consideration before ma- 
turity, but without endorsing it. 
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In a suit by C on the same A set 
up as a defence that it is not en- 
dorsed by B. Is the defence good? 

12. After a will was probated 
and the final account of the ex- 
ecutor had been passed, a dispute 
arose as to the distribution under 
the will. How may a construc- 
tion of the will be obtained? 

13. A died in another state; the 
execution of his will was proved 
in accordance with the laws of 
New Jersey. He owned lands in 
New Jersey. How can the will be 
made a matter of record in New 
Jersey? 

14. A filed a bill in Chancery 
for specific performance; B filed 
an answer denying the allegations 
of the bill and setting up a de- 
fence. They went to a hearing 
upon bill and answer. What evi- 
dential value has the answer? 

15. A filed a bill in Chancery 


to enforce the payment of a non- 
negotiable bond, alleging that it 
was lost and had come into the 
possession of B, the defendant. B 
demurred on the ground of an 


adequate remedy at law. Is the 
demurrer good? 

16. A sold goods to a corpora- 
tion upon representations by its 
officers that it was solvent and 
prosperous. These representa- 
tions were shown to have been 
false and fraudulent when made. 
Has equity power to rescind the 
contract? 

17. A, in the furniture business, 
repaired some furniture for B. 
C, a rival of A, loosened some of 
the joints of the furniture for the 
purpose of injuring A. A sued C 
for the tort. Can he maintain his 
suit ? 

18. By the consent of A, B con- 
structed a canal across the lands 
of A, and in doing so injured the 
lands of C. Against whom has 
C a right of action? 

19. A brakeman was thrown 


from the train on which he was 
engaged in braking, by the care- 
lessness of the locomotive engi- 
neer in suddenly starting his en- 
gine. Is the railroad company 
liable for damages? 

20. A was indicted for adultery 
on complaint of his wife. Is her 
testimony admissible when not 
offered by her to prove the fact 
of adultery? 

21. What right has a husband 
in the personal property of his 
wife— 

(a) During her life? 
(b) Upon her death? 

22. The books of the X Y Cor- 
poration, having outstanding capi- 
tal stock $500,000, and no surplus, 
showed, at the close of its fiscal 
vear, gross earnings of $100,000, 
and expenses and fixed charges 
amounting to $80,000. The di- 
rectors distributed during that 
year $25,000 in dividends. How 
would you advise a_ stockholder 
complaining of that action? 

23. In a suit against Thomas 
Jones, the defendant offered in 
evidence an entry by plaintiff’s 
son, since deceased, in his (the 
son’s) diary, reading thus: “Tom 
Jones handed me $50 which he 
said he owed father on a note.” 
The plaintiff was the father and 
was suing on a note made by 
defendant. The evidence was ob- 
jected to as hearsay. Is the point 
well taken? 

24. In an action on a_ bond, 
plaintiff proved that the subscrib- 
ing witness was in the State of 
New York and having then proved 
his signature to the bond, offered 
it in evidence. Was the bond 
sufficiently proved? 

25. In one count of a complaint, 
plaintiff stated a promissory note 
for $500 and also a loan of $300 
separately made. 

(a) What, if any, defect ap- 
pears in the count? 
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(b) If you think it defective, 
how would you question’ it? 

26. To a complaint for trespass 
on land defendant answered alleg- 
ing that plaintiff had given him a 
license to enter. At the trial, de- 
fendant offered to show that the 
license was given by plaintiff’s 
agent, then in possession of the 
land. Is the evidence admissible 
against objection? 

27. Having obtained a verdict 
upon a Supreme Court issue, how, 
and how soon, may you enter judg- 
ment upon it? 

28. What is a bill of interplead- 
er? 

29. To a bill in equity to set 
aside a conveyance as in fraud of 
creditors the answer alleged that 
defendant had purchased for full 
value but was silent as to the al- 
legations of fraud. 

(a) Is the answer sufficient? 
(b) If you think not, how 
may you question it? 

30. If a plea in a suit in equity 
be bad how should it be ques- 
tioned? 

COUNSELORS’ QUESTIONS 

1. The town of Greylock by 
resolution entered into an agree- 
ment with the Pennsylvania Rail- 
road to contribute $100,000 to the 
railroad to be used in the eleva- 
tion of the tracks through the 
town. A taxpayer secured a writ 
of certiorari. Should he succeed? 

2. A died intestate seized of 
real estate, leaving him surviving 
his widow, three sons, B, C and 
D, and a daughter E. B died 
intestate leaving a wife and no 
children. Then E died leaving a 
husband and one son. D was un- 
married and C’s wife had divorced 
him for infidelity. What is the 
exact interest of each party in the 
real estate? 

3. A obtained judgment against 
B, who later purchased a farm 
from C, and to secure part of the 


purchase money mortgaged same 
to D, B’s wife not joining. Then 
and his wife conveyed to E, a 
married man. D forecloses. 

(a) Who are the necessary 
parties defendant? 

(b) In what order will the 
parties be paid from the proceeds? 

4. A purchased a bill of goods 
from B and paid him by check. 
After receipt of goods, but be- 
fore the check was cashed, A died 
and the bank refused to honor the 
check. What remedy has B? 

5. A left a valuable ring at a 
jeweler’s to be repaired and paid 
his bill in advance. The jeweler 
left the ring in an _ unlocked 


drawer at night, neglecting to put 
it in a safe where valuables were 
usually kept. The ring was stolen. 
Can A recover value? 

6. A made a verbal contract 
with B to purchase for $500 an 


interest in an invention before 
letters patent were obtained. 
After they were obtained A re- 
fused to carry out the contract. 
Can B recover? 

7%. James Thompson spent two 
summers at work on his uncle’s 
farm, attending college in the 
winter. When he left at the end 
of the second summer, his uncle 
said to him, “You ‘have been so 
faithful in your work during these 
past two years that I will pay 
your next college bill—send it to 
me.” James accordingly sent it, 
but his uncle wrote that he had 
changed his mind and refused to 
pay the bill. Can James recover 
in a suit on contract? 

8. John Brown was taken sud- 
denly ill. He requested his son 
George, who was about to leave 
home to go into business to re- 
main and care for him, promising 
that he would pay him $100 per 
month and leave him $5,000 by 
will. Thereupon, on a Sunday, he 
executed a will and signed an 
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agreement to pay the monthly 
stm. Two years after he died, 
never having paid George any- 
thing. George’s sister insisted 
that both the will and the con- 
tract were void. 

(a) What is your opinion? 

(6) Would you alter it if 
George could prove that his 
father paid him for six months 
and then ceased to do so? 

9. John Stone, an ice dealer, ran 
two delivery wagons; Bagley, a 
driver of one wagon, received as 
his wages half of the net receipts 
of his sales. He had no other con- 
trol over or connection with the 
business. Is he a partner of 
Stone? 

10. In a suit against a corpora- 
tion for damages for personal in- 
jury defendant relied on a release 
in English, signed by the plaintiff, 
who knew only Slavic. The 
agent of the corporation procured 


in good faith the services of a 
fellowcountryman of plaintiff to 
read the release to him. The pur- 
port of this instrument was not 
adequately imparted to the plain- 
tiff, through ignorance of the in- 
terpreter and not through fraud. 


The corporation’s agent, not 
knowing Slavic, supposed the re- 
lease had been properly imparted, 
as he endeavored to have it done. 
Is the release valid? 

11. A knowingly made a note 
payable to a ficticious person. In 
law to whom is it payable? 

12. The attestation clause of a 
will was in due form under the 
law of New Jersey. The wit- 
nesses admitted their signatures, 
but forgot about the execution of 
the will. May it be probated? 

13. A presented to B, the 
executor of C, a claim against the 
estate of C. B disputed the right 
of A to recover. By what method 
may B dispute and A assert the 
claim? 


14. A filed a bill in Chancery 
which was signed by a solicitor, 
but not by counsel. B demurred 
to the same. Is the demurrer 
good? 

15. A made an absolute deed 
conveying land to b, under a 
verbal agreement that when the 
rents collected by B should have 
sufficed to pay a debt then due 
from A to B, the land should be 
reconveyed. Afterwards A ten- 
dered the debt in cash and de- 
manded a reconveyance. Can he 
compel it? 

16. A leased a mine to B, 
describing it by metes and 
bounds. Both parties supposed 
that A owned the _ property 
described. After the lease was 
executed it was shown that A did 
not own all of the lands embraced 
in the description. Can eyuity re- 
lieve A from the lease? 

17. A knowingly permitted B 
to use his property in a way tat 
was a nuisance and that was in- 
jurious to C. C sued A for the 
damages incident thereto. Can 
he maintain such suit? 

18. What is the distinction be- 
tween special and punitive dam- 
ages? 

19. A sued B, his employer, 
for damages, under the act known 
as the employers’ liability law. B 
alleged as his defence willful neg- 
ligence on the part of the de- 
fendant. Upon whom is the bur- 
den of proof cast? 

20. A was indicted for crime. 
3 was offered as a witness and 
it developed that he was a con- 
federate or accomplice of A in the 
crime. May B’s testimony be re- 
ceived? 

21. In what cases, if at all, isa 
husband liable for his wife’s torts? 

22. In a suit by a corporation 


for a tort, the defendant pleaded 
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that the corporation had been 
guilty of an act which was de- 
clared by statute to make void 
all of its corporate franchises. Is 
the defence good? 

23. In an action for nuisance 
caused by diverting the water of 
a stream, whereby  plaintiff’s 
water-mill was prevented from 
running, the plaintiff offered evi- 
dence of loss of business to the 
time of trial. Objection was 
made to any evidence of loss since 
the beginning of the action. Was 
the objection well taken? 

24. A new trial having been 
granted, and a witness at the first 
trial having died in the mean- 
time— 

(a) May his testimony be 
used at the new trial? 

(b) lf so, how should it be 
proved? 

25. In a suit for injuries caused 
by defendant’s negligence in driv- 
ing a wagon, whereby he ran over 
plaintiff, defendant’s answer 
pleaded a general denial only. At 
the trial, defendant offered to 
show that plaintiff had contribut- 
ed to the accident by his own 
carelessness. May he prove his 
defence? 

26. (a) May a tender be plead- 
ed in a suit for unliquidated dam- 
ages? 

(b) Does payment into court 
admit defendant’s liability? 

27. If the answer in a suit at 
lew states no valid defence— 

(a) How may objection be 
taken? 

(b) When may it be deter- 
mined ? 

28. A brought suit for specific 
performance alleging a contract 
by deed to convey, but not alleg- 
ing it to be in writing. In fact, 
it was a verbal contract only. B 
answered, admitting the contract, 
but setting up other defences. Can 


the defendant, at the trial, rely 
on the Statute of Frauds? 

29. A corporation sued to en- 
join its trustee for mortgage 
bondholders from paying, and a 
certain bondholder from receiv- 
ing, payment of one of the bonds 
secured by that mortgage. The 
bill alleged that the bond had 
never been issued by the corpora- 
tion, but had been stolen by the 
holder from the possession of its 
officers. The bill prayed dis- 
covery against the holder. Is it 
entitled to such discovery? 

30. A mortgagee in a foreclos- 
ure suit found that the value of 
the property was less than the 
mortgage debt. The taxes and 
interest were in arrear. The prop- 
erty yielded a considerable rental. 
What remedy has the complain- 
ant against the rents? 





MONMOUTH BAR MONUMENT. 


On Jan. 7, the annual meeting 
of the Monmouth County Bar As- 
sociation was held at Freehold 
and the re-elected officers are as 
follows: 

President, John S. Applegate, 
Sr., of Red Bank; vice-president, 
Judge William H. Vredenburgh, 
of Freehold; secretary, James D. 
Carton; treasurer, Henry S. Ter- 
hune; trustees, John J. Ely and J. 
Clarence Conover, Freehold; Wil- 
bur A. Heisley, Long Branch; 
Judge Foster, Senator John W. 
Slocum, of Long Branch, and A. 
C. Hartshorne, of Freehold. 

Because too many members 
have died, the Association decided 
against the plan to erect monu- 
ments to decedent members. 
Judge John E. Foster, of Atlantic 
Highlands, chairman of a special 
committee to consider the subject, 
reported that to erect suitable 
memorials would entail a needless 
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hardship. The report was accept- 
ed and the committee discharged. 
The initiative, referendum and 
recall were discussed. Thomas V. 
Arrowsmith, of Long Branch, 
favored the _ principles, while 
Thomas P. Fay, of Long Branch; 
S. C. Cowart, of Freehold, and 
Charles C. Snyder, of Atlantic 
Highlands, argued in the negative. 
Judge Foster took a hand. He 
decried the lack of interest in gov- 
ernmental subjects, declared that 
lawyers, formerly leaders of 
thought, now appear to be lag- 
ging, and asserted that if they do 
not find something better than the 
initiative, referendum and recall, 
the people will be entitled to those 
powers. The new practice act was 
scheduled for discussion. Few 
spoke on the subject, while others 
asked for further enlightenment. 





SOME STATE NOTES. 


On December 9, ex-Chancellor 
William J. Magie entertained a 
large gathering of relatives, neigh- 
bors and friends at his home in 
Elizabeth, to celebrate his 80th 
birthday. Among the guests 
were Chief Justice William S. 
Gummere, Justice Francis J. 
Swayze, Justice Charles G. Gar- 
rison and former Justice Bennet 
Van Syckle. 

The wife of Mr. Oscar Jeffery, 
of Washington, Warren County, 
died on January 1. She had long 
been active in the Methodist 
Church of that place. 

Judge Clarence E. Case, of 
Somerset County, ‘has tendered 
his resignation to the Governor, 
in order that he may take up and 
continue the practice of the late 
Hon. Alvah A. Clark. Judge 
Case was appointed in April, 1910, 
to succeed Judge Schenck as 
Judge of the Somerset County 


courts. He has made an unusually 
excellent record. 

Mr. L. Edward Herrmann, of 
the law firm of Herrmann & Steel- 
man, of Jersey City, is to be pri- 
vate secretary to the president 
of the New Jersey Senate, Senator 
Fielder, and will continue in that 
office when the latter becomes 
Acting-Governor. 

“Some Account of the Found- 
ing of Trenton” was the topic of 
an address made by Chancellor 
Walker at a meeting of the 
Women’s branch of the New 
Jersey Historical Society, at Bur- 
lington, on January 6. 





OBITUARIES. 


EX-CONGRESSMAN ALVAH A. CLARK. 


After a brief illness of only 
about two weeks, ex-Congress- 
man Alvah A. Clark, the oldest 
member and the leader of the Bar 
of Somerset County, died at his 
residence in Somerville, on Fri- 
day, December 27, of bronchial 
pneumonia, aged 72 years. Up 
to the period of his illness he had 
been active in his large and lucra- 
tive practice. 

Mr. Clark descended from 
Lieutenant William Clark, of 
Dorsetshire, England, who came 
to America in 1630, when 21 years 
of age, and was one of the found- 
ers of Dorsetshire, Mass. In 1659 
he removed to Northampton, 
which place he also assisted to 
establish. As lieutenant he served 
in King Philip’s War. He lived 
until 81 years of age and was a 
prominent and useful man, for 
whom in 1884 his descendents 
erected a handsome monument. 
In the sixth generation, begin- 
ning with Lieutenant Clark, was 
Samuel Clark, father of the sub- 
ject of this notice. He was born 
in Litchfield, Conn., but removed 
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in 1835 to Lebanon, Hunterdon 
County, New Jersey, and married 
there Sarah Ramsey, who was of 
Scotch descent. Subsequently, in 
1848, he removed to New Ger- 
mantown, same county, where for 
twenty years the conducted a 
popular hotel. He died in 1908, 
aged 93 years. His widow died 
in 1901, aged 83. She was in 
many respects a_ remarkable 
woman, and, without doubt, 
strongly influenced her son, Alvah 
A., in his younger years, toward 
the goal of his life. 

Alvah Augustus, second son of 
Samuel and Sarah Ramsey Clark, 
was born at Lebanon, N. J., Sep- 
tember 13, 1840, and removed 
with his parents to New German- 
town in 1848. After attending 
the admirable school of the vil- 
lage, known as Barnet Hall, 


where he had the good fortune 
to be under the instruction of 
one of the most competent and 


famous of local public school 
teachers, Arthur B. Noll, he pur- 
sued a classical course with 
another noted teacher and also 
pastor, Rev. Dr. William W. Blau- 
velt, of Lamington, with a view 
to entering college. Finding in- 
superable difficulties in the way of 
securing a college education, he 
took up the study of law in 1860, 
entering, at New Germantown, 
the office of Hon. John C. Raf- 
ferty, who had been State Sen- 
ator and later Secretary of Senate, 
and who, subsequently, held impor- 
tant offices in New Jersey. Mr. 
Rafferty removed to Flemington 
in 1862, and so Mr. Clark com- 
pleted his law studies with Mr. 
Isaiah N. Dilts, of Somerville, 
and was admitted as attorney at 
the November Term of the 
Supreme court in 1864, becoming 
counselor at the February Term, 
1867. 


Mr. Clark opened an office at 
New Germantown and practiced 
there until receiving his counse- 
lor’s license in 186%. During 
this period he secured, for a 
country place, a large practice. 
On going to Somerville, he pur- 
chased the house and lot on Main 
street, formerly the property of 
Hon. George H. Brown, Justice 
of the Supreme Court, and re- 
sided there a long time, eventu- 
ally building a handsome house 
on large grounds just out of 
Somerville on the road toward 
Pluckemin. This he soon made 
one of the finest residential 
properties in the vicinity. 

In his forty-eight years of prac- 
tice, Mr. Clark became widely 
known. He knew almost every- 
body within twenty-five miles of 
his residence. Only once did he 
run for an important office, that 
of Congressman, and each time 
he was elected, serving in the 
45th and 46th Congresses, 1877- 
81. A tremendous fight was 
made against him at the 1876 elec- 
tion, by a split in the party, but 
he overcame all odds easily. He 
also served as Town Commis- 
sioner of Somerville and was once 
President of that body. In politics 
he was a Democrat, and had long 
been the recognized “silent” 
leader of that party in his county. 
For « short time he served the 
State as a member of the Sinking 
Fund Commission, but resigned. 
He was often the counsel of rail- 
roads and other corporations, in- 
cluding the Bound Brook Railroad 
Company, while it existed, and, 
of late years, the Central Railroad 
of New Jersey. He also repre- 
sented the Tidewater Oil Com- 
pany, the Public Service Com- 
pany, the Somerville Water Com- 
pany, of which he was one of the 
original promoters, and other cor- 
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porations. It is said that he was 
once offered the position of Jus- 
tice of the Supreme Court, but 
declined it. He once received 
the complimentary nomination 
in the Legislature of United 
State Senator, when his party was 
in the majority in that body. He 
was sent as delegate to several 
Democratic national conventions. 
He was opposed to the Bryan 
movement and took part in the 
adoption of the gold plank at the 
St. Louis convention, which nom- 
inated Judge Parker for President. 
Latterly he endeavored to retire 
from active politics, but was con- 
stantly consulted by those who 
believed his advice worth ‘having. 
His predictions on local party 
issues were usually accurate. 

An unusually large number of 
students graduated from his office. 
A full list is not accessible at 
present writing, but among them 
were Richard V. Lindabury, now 
one of the leading members of the 
Bar of the State; Judge Patrick 
H. Gilhooley, the late James J. 
Meehan, William V. Steele, now 
the mayor of Somerville, Miss 
Mary M. Steele, George L. Bell, 
ex-Senator Charles A. Reed, 
Judge Clarence A. Case, Azariah 
M. Beekman, Daniel H. Beekman, 
John A. Frech, Charles Olark and 
William Sanborn. He had at diff- 
erent times various law partners, 
among them, as his first partner, 
the ‘Editor of the Journal (who also 
completed his studies in Mr. 
Clark’s office); then the late John 
Schomp; later Charles A. Reed 
and John Frelinghuysen, the firm 
being Olark, Reed & Frelinghuy- 
sen, and, after the death of Mr. 
Frelinghuysen, it became Clark & 
Reed; and, lastly, present Judge 
Clarence E. Case. Judge Dungan, 
after his admission to the Bar was 
for a time in Mr. Clark’s office. 





Many notable cases were tried 
by him in the county courts and 
those of neighboring counties, 
and argued on appeal in the Su- 
preme Court. The famous Van- 
Derveer will case of 1872 was one. 
Perhaps his’ greatest success, 
however, was in defending crim- 
inals. A murder case of im- 
portance in Somerset was sure to 
find him on the side of the de- 
fense, and only one of those tried 
ended up with the victim being 
executed. A _ history of these 
cases would make a volume of 
narration. Whether, however, in 
criminal or civil cases, he always 
had the reputation of having more 
influence with juries than any 
other lawyer among his fellows at 
the same county Lar. 

As counsel for the building 
committee of the Board of Chosen 
Freeholders of his county, he had 
more to do with the erection of 
a new county court house, and 
with the shaping of its general 
plans than any other person. 

Mr. Clark was a member of the 
Presbyterian Church, at Laming- 
ton, which ‘he joined in 1862, but 
always attended, in Somerville, 
the First Reformed Church, 
where he was an_ attentive 
listener, and of late years was 
quite active in its general works. 
He read much outside of the law, 
and this included many religious 
works, in certain phases of which, 
as for example those concerning 
the reasons for a belief in the im- 
mortality of the soul, as to which 
he entertained no doubts, he liked 
to converse. 

In 1864, just previous to his 
admission as an attorney, Mr. 
Clark married Anna M., daughter 
of John B. Vanderbeek, of Lam- 
ington, who survives him, to- 
gether with three children, Kath- 
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erine, wife of ex-Senator Charles 
A. Reed, of Plainfield; Mrs. Mad- 
eline Mack; and Eugene, a son, 
now thirty-seven years of age. 

The public funeral, held on 
Monday, December 30, at the 
First Reformed Church, Somer- 
ville, which was one of the 
stormiest days of the year, was 
largely attended. The _ bearers 
among the members of the Bar 
were Mayor Steele, Judge Case 
and Hugh K. Gaston. Dr. Cran- 
mer, of the First Church, read the 
burial service and made a prayer 
which contained, in chaste lan- 
guage, a eulogy of the deceased, 
but there were no other remarks. 
Several selections were sung. The 
interment was in the new part of 
the Somerville cemetery. 

Addresses made in court at 
Somerville the following week 
commemorative of Mr. Clark’s life 
will appear in the February Jour- 
nal. 


MR. PETER A. V. VAN DOREN. 


Mr. Peter A. V. VanDoren, of 
Princeton, who usually went by 
the designation of “Judge” Van- 
Doren, was killed by an automo- 
bile accident on November 4, at 


Somerton, Pa. He and Harry C. 
Bunn, of Trenton, were indulging 
in a ride, and when near Somer- 
ton, the auto, which Mr. Bunn 
was driving, ran down a steep 
enbankment, through a fence and 
landed on the Reading Railroad 
tracks. Mr. VanDoren’s head 
was crushed and he was killed in- 
stantly. Mr. Bunn was _ but 
slightly injured, except a severe 
shock. 

Mr. VanDoren was born at 
Franklin Park, N. J., Oct. 22, 
1858, and was the son of the late 
John Boyd VanDoren, farmer. 
He graduated at Princeton in 
1879; taught two years; studied 


law at Newark with A. Q. Keas- 
bey & Sons; was admitted to 
the Bar as attorney in February, 
1885, and counselor in February, 
1292. He practiced in Pasadena, 
Cal., 1889-91, serving there as 
recorder. Irom 1891 till his death 


he practiced at Princeton. 


He has been counsel for various 
banks in Princeton, and was for 
many years solicitor for the 
borough of Princeton. He was 
also treasurer of the First Pres- 
byterian Church and of the 
Princeton Cemetery Association; 
member of the Holland Society, 
of New York, and has _ held 
various positions in the National 
Guard of the state. He was a 
member of various clubs, was 
amateur billiard champion of Mer- 
cer County, an expert golf player, 
and treasurer of the Princeton 


‘Golf Club, whose grounds he was 


instrumental in laying out. He 


was unmarried. 


MR. OSCAR KEEN 

On January 9th, Mr. Oscar 
Keen, of Newark, died at his 
home, 76 Clinton avenue. He had 
long been a_ sufferer of heart 
trouble, which ultimately caused 
his death, but it was not until sev- 
eral months ago that it took on a 
serious aspect. For several weeks 
preceding this death the had been 
confined to his home. 

Mr. Keen was born in Newark, 
March 3, 1844, graduated from 
Princeton in 1865; was admitted to 
the Bar in 1868 as attorney and in 
1871 as counselor. In January, 
1883 ‘he was appointed county 
Prosecutor of the Pleas by Gover- 
nor Ludlow and served for five 
years. 

From the time of his admission 
to the Bar until 1882, a period of 
fourteen years, ‘he was associated 
with the late Thomas N. McCarter, 
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the law firm being well known 
over the state as McCarter & 
Keen. Subsequently he practiced 
alone; of late years chiefly in 
Ohancery. 

He was a member of the 
Lawyers’ Club, the New Jersey 
Historical Society and the Swedish 
Colonial Society of Pennsylvania. 
He was twice married. His first 
wife was Miss Mary Hampton Wil- 
liamson, daughter of Chancellor 
Benjamin Williamson. She died 
in 1881. A son, Benjamin W. 
Keen, and a daughter, Mrs. Rich- 
ard C. Stockton the offspring of 
this marriage, survive him. His 


second wife was Miss Elizabeth N. 
Cooper, who survives him. 

His funeral was held Jan. 11th, 
in Trinity Ohurch, Newark, the 
pallbearers being as follows: Vice 
Chancellors James E Howell, F. 
W. Stevens and J. R. Emery; Chief 


Justice W. S. Gummere, former 
Senator James Smith, jr., John R. 
Hardin, former Chancellor W. J. 
Magie, former Congressman R. 
Wayne Parker, Charles Bradley, 
Dr. Edward Ill, former Judge A. 
F. Skinner, Marcus L. Ward, 
Judge Frederic Adams, W. T. 
Carter, Schuyler B. Jackson, Jus- 
tice Francis J. Swayze, Judge 
Joseph Cross, former Governor 
Franklin Murphy, R. J. Stevens, 
Frederick F. Guild and Amzi 
Dodd. 

The Newark “Sunday Call” says 
of Mr. Keen: 

“A source of Newark history of 
marvelous memory ceased to in- 
struct and delight when Oscar 
Keen died last Wednesday. He 
had observed with scrupulous care 
during all his life, and had talked 
with the leaders of thought in both 
this State and the nation so that 
he had a fund of information, per- 
sonal and general, which was of 
largest value and greatest interest. 


. . . He was a delightful com- 
panion in all ways, and had a fine 
and honorable professional ca- 
reer which never wavered from the 
straight path. He will be sorely 
missed by many.” 





BOOK NOTICES. 


NEW JERSEY STATE BAR 
ASSOCIATION YEAR-. 
BOOK, 1912-1913. Pp. 198. 
This Year-Book presents in 

good shape the minutes of the last 
annual meeting of the State Bar 
Association and the various ad- 
dresses delivered thereat, includ- 
ing those of Chancellor Walker, 
Hon. William M. Johnson and 
various important reports of com- 
mittees ; also a necrology of mem- 
bers for the year. These annual 
meetings are growing in impor- 
tance. 

REPORT OF 35th ANNUAL 
MEETING OF THE AMERI- 
CAN BAR ASSOCIATION, 
1912. Baltimore: 1912. Pp. 
1251. 

This great annual work is so 
full of food for thought that we 
can now simply allude to its com- 
ing out. We hope to refer to and 
discuss a variety of its subjects 
hereafter. As the American Bar 
Association in August last had 
5,584 members, it will readily be 
seen that it is not an inconse- 
quential body, even in point of 
numbers. The membership ought 
to be larger, however, because 
there are about 120,000 lawyers 
in the United States, and certainly 
at least twenty per cent. of them 
ought to belong to the Associa- 
tion. One who has practiced five 
years in the state and is of good 
moral character, etc., is eligible 
to membership. There is no 
initiation fee, but the dues are 
$5.00 annually. 





